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Court of Appeals of the District of Columbia 

i 

i 

No. 4941. j 

i 

Commonwealth Commercial State Bank, Appellant, 

vs. 

Commissioner of Internal Revenue.! 


1 Docket No. 13386. j 

Commonwealth Commercial State Bank (Commonwealth 
Federal Savings Bank), Fort & Shelby Streets, Detroit, 
Mich., Petitioner, 

v. ! 

i 

Commissioner of Internal Revenue, Respbndent. 

Appearances: j 

For Taxpayer: J. A. Selby, Esq., Henry Ravenel, Esq. 
For Comm’r: J. E. Marshall, Esq. 

i 

j 

Docket Entries. . 

1926. | 

Apr. 12. Petition received and filed. 

“ 16. Copy of petition served on Solicitor, i 

“ 16. Notification of receipt mailed taxpayer. 

June 15. Answer filed by Solicitor. 

Jul. 28. Copy of answer served on taxpayer. Gen. Cal. 

i 

1927. 

j 

June 28. Notice of appearance of John A. Selby! as attorney 

for taxpayer. j 

1928. 

i 

Feb. 20. Hearing set June 11/28. j 

June 11. Hearing had before Mr. Smith. Amendment to 
petition filed. Taxpayer’s brief SO days after 
receipt of transcript. j 

1—4941a ! 




2 commonwealth commercial, etc., bk. vs. 

July 5. Transcript of hearing June 11-12, 1928 filed. 

44 31. Brief filed by taxpayer. 

Sept. 21. Findings of fact & Opinion rendered. (Mr. 

Smith) Judgment will be entered for Comm’r. 
44 22. Order of redetermination entered. 

Oct. 18. Motion to amend decision under date of Sept. 21, 
filed by taxpayer. 

44 19. Order that decision dated 9/21/28 be amended, 

entered. 

1929. 

Feb. 18. Motion to correct caption to Commonwealth Com¬ 
mercial State Bank, filed by taxpayer. 

44 19. Order grantion- motion to correct caption to Com¬ 

monwealth Commercial State Bank, entered. 

44 21. Supersedeas bond for $6,716.16 approved & or¬ 

dered filed. 

44 23. Stipulation of venue filed. Ct. of Ap. D. C. 

44 23. Petition for review with assignments of error 

filed by taxpayer. 

44 23. Praecipe filed. 

44 25. Proof of service of petition for review filed. 

44 25. Proof of service of praecipe filed. 

Now, March 27, 1929, the foregoing docket entries certi¬ 
fied from the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

2 Filed April 12, 1926. United States Board of Tax 

Appeals. 

Docket No. —. 

Appeal of Commonwealth Federal Savings Bank, Fort 
and Shelby Streets, Detroit, Michigan. 

Petition . 

The above named taxpayer corporation hereby appeals 
from the determination of the Commissioner of Internal 
Bevenue, set forth in his deficiency letter (IT: CA: 2224-9- 



COMMISSIONER OF INTERNAL REVENUE. 


60d) dated February 3rd, 1926, and as a basis of its appeal, 
sets forth the following facts: 

(1) Petitioning taxpayer corporation is a corporation 
duly organized under the laws of the State of Michigan and 
conducting a general banking business in the j city of De¬ 
troit, Michigan. 

(2) The deficiency letter, the copy of which is attached 
hereto, was mailed to the taxpayer corporation on Feb¬ 
ruary 3rd, 1926 and states a net deficiency of $3,358.08. 

(3) The additional tax in controversy is income tax for 

the calendar year 1921. j 

(4) The determination of the additional tax stated in 
said deficiency letter is based on the following errors: 


Errors Complained of. 


(1) The Commissioner disallowed as a deduction from 

gross income in computing net taxable income for the year 

1921 an amount of $51,000.00 representing a loss claimed by 

the taxpayer corporation in its return for the said year as 

originally filed. I 

! . 

Facts Relied On. 

j 

(1) Petitioning taxpayer corporation held among its as¬ 
sets during the year 1921 Russian Imperial! Government 
Bonds to the par value of $51,000.00 described as follows: 

6% % bonds dated 6-18-16 due 6-18-19 $40,000.00 par value. 
5%% bonds dated 12-1-16 due 12-1-21 11,000 [ 00 “ “ 


$51,000.00 

(2) Petitioning taxpayer corporation paid ;as considera¬ 
tion for the purchase of the said described bonds an amount 
aggregating to the par value thereof to wit, $51,000.00. 

(3) That during the year 1921 the State Bank Examiner 

of the State of Michigan directed the officers of the peti¬ 
tioning taxpayer corporation to write off on its books said 
bonds, to the extent of their full par value, as assets of 
the bank. j 

(4) In compliance with the direction of the State Bank 
Examiner the officers of the petitioning taxpayer corpora¬ 
tion caused the par value of these bonds in 'the amount of 
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$51,000.00 to be written off as assets on the books of the 
bank. 

(5) The manner in which the asset value of these bonds 
was eliminated from the books was by a charge to the Profit 
and Loss account and a credit to an account styled “Re¬ 
serve for Loss on Russian Bonds.” 

4 (6) The petitioning taxpayer corporation in its 

said income and profits tax return for the calendar 
year 1921 deducted the said amount of $51,000.00 in com¬ 
puting its net taxable income for the said year 1921. 

Propositions of Law Relied on. 

(1) The amount of the par value and cost of said Rus¬ 
sian Government Bonds aggregating $51,000.00 is a lawful 
deduction in computing the net taxable income of taxpayer 
corporation under the Provisions of Section 214 (a) (4) 
and 214 (a) (7) of the 1921 Revenue Act which respectively 
provide that in computing net income there shall be allowed 
as deductions: 

“* * * * losses sustained during the taxable year not 

compensated for by insurance or otherwise, if incurred in 
trade or business; * * * ” 

and that in computing net income there shall be allowed as 
deductions: 

“* * * Debts ascertained to be worthless and charged 

off within the taxable year (or, in the discretion of the 
Commissioner, a reasonable addition to a reserve for bad 
debts); * * *” 

Wherefore petitioning taxpayer corporation respectfully 
prays that the Board may hear and determine this appeal. 

GEORGE B. BUIST, 

Counsel for Petitioning Taxpayer Corporation . 

Subscribed and sworn to before me this 31st day of 
March, 1926. 

[Seal Lavinia Fischbach, Notary Public, Cook 

County, HI.] 

LAVINIA FISCHBACH, 

Notary Public. 

My commission expires April 15, 1929. 
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Form NP-2. 

i 

j 

! 

Treasury Department, Washington. | 

i 

i 

Office of Commissioner of Internal Revenue. 


IT :CA :2224-9-60d. 


February 3, 1926. 


Commonwealth Federal Savings Bank, 
Fort and Shelby Streets, 

Detroit, Michigan. 


Sirs: ; 

The determination of your income tax liability for the 
year 1921, pursuant to an examination of your books of 
account and records, as set forth in office letter of November 
19, 1925, disclosed a deficiency in tax amounting to $3,- 
358.08, as set forth in office letter dated November 19, 1925, 
and in the attached statement. 

In accordance with the provisions of Section 274 of the 
Revenue Act of 1924, you are allowed 60 days from the date 
of mailing of this letter within which to file an! appeal con¬ 
testing in whole or in part the correctness of this determi¬ 
nation. Any such appeal must be addressed to the United 
States Board of Tax Appeals, Washington,! D. C., and 
must be mailed in time to reach that Board within the 60- 
day period. 

Where a taxpayer has been given an opportunity to ap¬ 
peal to the Board of Tax Appeals and has not done so 
within the 60 days prescribed and an assessment has been 
made, or where a taxpayer has appealed and an assess¬ 
ment in accordance with the final decision on such appeal 
has been made, no claim in abatement in respect of any 
part of the deficiency will be entertained. 

If you acquiesce in this determination and do not desire 
to file an appeal, you are requested to sign!the inclosed 
agreement consenting to the assessment of the deficiency 
and forward it to the Commissioner of Internal Revenue, 
Washington, D. C., for the attention of IT :CA :2224-9-60D. 
In the event that you acquiesce in a part of the determina- 

2—4941a 



6 


COMMONWEALTH COMMERCIAL, ETC., BK. VS. 


tion, the agreement should be executed with respect to the 
items agreed to. 

Respectfully, 


(Signed) 


D. H. BLAIR, 

Commissioner, 
By C. R. NASH, 
Assistant to the Commissioner. 


Inclosures: Statements, Agreement—Form A, Form 882. 
6 Statement. 


IT :CA-2224-9-60D. 


In re. Commonwealth Federal Savings Bank, Fort and 
Shelby Street-, Detroit, Michigan. 

1921. 

Deficiency in Tax, $3,358.08. 

The report of the Internal Revenue Agent in Charge at 
Detroit, Michigan, dated October 22nd, 1925, covering an 
examination of your books of account and records for the 
year 1921, has been examined in this office in connection 
with the return filed for the stated year and a deficiency of 
$3,358.08 as shown by the following computation, is dis¬ 
closed : 

Net Income. 


Net income reported. $7,931.55 

Addition: Loss on Russian Bonds set up as a 

reserve . 51,000.00 


Total. $58,931.55 

Deduction: Additional Depreciation. 321.59 


Net income as adjusted. . $58,609.96 


The amount of $51,000.00 representing a reserve set up 
for losses on Russian bonds has been disallowed in accord¬ 
ance with Article 141, Regulations 62, since it is held that 
these obligations are not definitely ascertained to be worth¬ 
less and uncollectible in the year 1921. It is noted that this 
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i 

item has been treated as a reserve for bad debts. Since 
the reserve method was not used for other accounts the de¬ 
duction under this method cannot be allowed. 

Net income has been reduced by the amount of $321.59 
representing additional depreciation allowable j in accord¬ 
ance with Articles 161-165, Regulations 62. The computa¬ 
tion is shown in the Revenue Agent’s Report, j Exhibit C. 

Since the excess profits credit to which you are entitled 
is in excess of the adjusted net income, you are not subject 
to profits tax. 

i 

Computation of Tax. 

i 

| 

Net income. j $58,609.96 

Less: Interest on U. S. Obligations not exempt j 25,029.21 

—i- 

Balance subject to tax at 10%. j $33,580.75 

Amount of tax at 10%. j 3,358.08 

Original tax.! None 

Deficiency. j $3,358.08 

j 

7 Your protest relative to the disallowaUce of Rus¬ 
sian Government Bonds has been given careful con¬ 
sideration in this office, and in view of IT. 1528^ I. T. 1595, 
and A. R. R. 8226, your protest cannot be allowed. 

Payment of the deficiency in tax should not be made until 
a bill is received from the Collector of Internal Revenue 
for your district and remittance should then be made to 
him. 

i 

8 State of Michigan, 

County of Wayne, ss: 

i 

Frank Wolf and Fred H. Talbot, being duly sworn ac¬ 
cording to law, upon his oath, each for himself, Reposes and 
says: 

That they are the 1st Vice Pres, and 3rd Vice Pres, re¬ 
spectively of the Commonwealth Federal Savings Bank of 
Detroit, Michigan and that they were acting in the same 
official capacity for the said Commonwealth Federal Sav¬ 
ings Bank in the year 1921. 

That in their official capacity they are familiar with all 
of the business transactions of the Commonwealth Federal 

i 
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Savings Bank of Detroit and with the books of account 
and records thereof. 

That they have read the foregoing petition, are familiar 
with all the statements therein contained and from the 
actual knowledge each deponent says that the facts therein 
stated are all true except such facts as are set out upon 
information and. belief and those facts they believe to be 
true. 

FRANK WOLF. 
FRED H. TALBOT. 

Subscribed and sworn to before me, a Notary Public in 
and for said County and State above written, this 2 day of 
April, 1926. 

[Seal U. S. Board of Tax Appeals, 1924.] 

DONAL JENKINS, 

Notary Public. 

My commission expires Aug. 13,1929. 

Now, March 27,1929, the foregoing petition certified from 
the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Cleric U. S. Board of Tax Appeals. 

9 Filed Jun. 15, 1926. United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket No. 13386. 

Commonwealth Federal Savings Bank, Foot and Shelby 
Streets, Detroit, Michigan, Petitioner, 

v. 

# 

Commissioner of Internal Revenue, Respondent. 

Answer. 

The Commissioner of Internal Revenue by his attorney, 
A. W. Gregg, General Counsel, Bureau of Internal Revenue, 
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| 

I 

for answer to the appeal of the above-named petitioner 
admits, denies and alleges as follows: 

(1) Admits the allegations of paragraph 1. 

(2) Admits the allegations of paragraph 2. I 

(3) Admits the allegations of paragraph 3. 

(4) The Commisioner admits that he has disallowed as 
a deduction from gross income the amount of $51,000 repre¬ 
senting an alleged loss claimed by the taxpayer; but denies 
that this action is erroneous. 

(5) Admits the facts alleged under the heading “Facts 
Relied On” except that it is denied that the reserve thus 
set up is properly deductible from gross income;for 1921. 

For further answer to the allegations of fact ;it is denied 
that the investment in said Russian Imperial Government 
bonds represented a bad debt actually determined to be 
worthless in whole or in part during the year 1921. 

(6) Denies, generally and specifically, each and every al¬ 
legation contained in the petition not hereinbefore ad¬ 
mitted, qualified or denied. 

10 Wherefore it is prayed that the appeal of the pe¬ 
titioner be denied. 

A. W. GREGG, 

General Counsel, Bureau of Internal Revenue. 

| 

Of Counsel: 

ELLIS W. MANNING, 

Special Attorney, Bureau of Internal Revenue. 

i 

Now, March 27,1929, the foregoing answer certified from 
the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] I 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

11 United States Board of Tax Appeals. 

Docket No. 13386. j 

Commonwealth Federal Savings Bank, Petitioner, 

vs. 

i 

Commissioner of Internal Revenue, Respondent. 
Amendment to> Petition. 

| 

i 

Comes now the above named petitioner and files this its 
amendment to the petition heretofore filed in this cause, 
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said amendment consisting of the addition under paragraph 
4 of a sub-paragraph 2 reading as follows: 

2. The Commissioner erred in disallowing as a deduction 
from gross income in computing the net taxable income for 
the year 1921 an amount of $51,000 representing a debt 
ascertained to be worthless and charged off within the tax¬ 
able year. 

U. S. Board of Tax Appeals. Filed at Hearing Jun. 11, 
1928. Div. —, Docket —. 

HE :FM. 

JOHN A. SELBY, 
Counsel for Petitioner. 

Now, March 27, 1929, the foregoing amendment to pe¬ 
tition certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

12 United States Board of Tax Appeals. 

Docket No. 13386. 

Commonwealth Federal Savings Bank, Petitioner, 

V. • ‘ 

Commissioner of Internal Revenue, Respondent. 

Answer to Amendment to Petition. 

(Excerpt from Minutes of Hearing on June 11, 1928.) 

Mr. Ravenal: * * * Mr. Marshall told me on Satur¬ 

day he would have no objection to my filing this amend¬ 
ment, subject to your approval. 

Mr. Marshall: I have no objection, your Honor, at this 
time, however, I would request counsel to permit me to 
enter a denial of all this new matter. 

Mr. Ravenal: That, of course, is perfectly satisfactory. 

The Member: The record will show the amendment of 
the petition in the manner stated, and the amendment of 
the answer to deny that any error was made in this regard, 
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j 

and to deny any facts not otherwise admitted by the answer 
already filed. 

Mr. Marshall: Right. 

| 

• ! 

Now, March 27,1929, the foregoing answer to amendment 

to petition certified from the record as a true Copy. 

i 

[Seal U. S. Board of Tax Appeals, 1924.]| 

B. D. GAMBLE, 

Clerk U. S. Board of Tati Appeals. 

13 A true copy. Teste: j 

[Seal U. S. Board of Tax Appeals, 1924.]! 

B. D. GAMBLE, 

Clerk TJ. S. Board of Tati Appeals. 

"v United States Board of Tax Appeals. 

i 

Docket No. 13386. 

j 

Commonwealth Federal Savings Bank, Petitioner, 

! 7 

v. ! 

i 

Commissioner of Internal Revenue, Respondent. 

i 

Promulgated September 21, 1928.! 

i 

Where the petitioner in the year 1921 chargbd off on its 
books the amount of an investment in Imperial Russian 
Government bonds purchased in prior years, but did not 
during the taxable year dispose of the bonds, and where it 
appears that the bonds were not worthless at the close of 
the taxable year but had a readily realizable! value of at 
least 10 per cent of their cost to the petition; held, that no 
deductible loss was sustained. 

i 

J. A. Selby, Esq., and Henry Ravenel, Esq.|, for the pe¬ 
titioner. 

J. E. Marshall, Esq., for the respondent. 

i 

A deficiency has been determined for the calendar year 
1921 in the amount of $3358.08. The total deficiency results 
from the disallowance by the Commissioner of the deduc- 
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tion of an amount claimed by the petitioner in its income 
and profits-tax return for 1921 as a debt ascertained to be 
worthless and charged off during the taxable year. 

Findings of Fact. 

During the year 1921 the petitioner was the owner of 
certain Imperial Russian Government bonds consisting of 
$40,000 par value of 6V2 per cent bonds dated June 18, 
1916, and due June 18, 1919, and $11,000 par value of 5% 
per cent bonds dated December 1, 1916, and due De- 

14 cember 1, 1921. It had purchased the 6 V 2 per cent 
bonds on July 10, 1916, and the 0 V 2 per cent bonds 

on May 31,1917, at their par value. 

In March, 1917, the Imperial Russian Government was 
overthrown. The Soviet Government in 1918 repudiated 
certain financial obligations of the Imperial Russian Gov¬ 
ernment among which were the bonds held by the peti¬ 
tioner herein. The petitioner last received interest on the 
6% per cent bonds on January 11,1919, and on the 5% per 
cent bonds on June 6, 1919. It has received no further 
payments of interest or principal on any of the bonds since 
the above dates. 

Several times during the year 1921 the state banking ex¬ 
aminer for the State of Michigan directed the petitioner 
to write off its books the above described bonds to the full 
extent of their par value. In compliance with the state 
banking examiner’s instruction the petitioner charged the 
full amount of the par value of the bonds, to-wit, $51,000 
to profit and loss account. 

On March 10,1922, the state banking commissioner wrote 
the petitioner the following letter: 

In order that your records may more clearly indicate the 
exact condition of your institution, we desire to request 
that a definite reserve be set up for your investment in 
Russian bonds. It is our understanding that this reserve 
account will carry a credit balance of $51,000.00. 

As of December 31,1921, the petitioner set up in its books 
under an account entitled “Reserve” an item of $72,266.97 
of which amount $61,558.74 was taken from “Pre- 

15 mium Account” and $10,708.23 from “Unearned Dis¬ 
count on U. S. Bonds.” It also transferred from the 
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“Reserves” account the item of $51,000 which it entered 
as of December 31,1921, in an account entitled “Special Re¬ 
serve Account” with the following notation: | 

This account set up to take care of loss on bonds of the 
Imperial Russian Government Pur. July 10,1916, due June, 
1919. Int. Pd. to Jan. T9—40M. Pur. May 31, 1917, due 
12/1/21. Int. Pd. to June, 1919—11M. The above in ac¬ 
cordance with instructions from State Banking; Dept. 

At the close of the year 1921 each class of the above de¬ 
scribed bonds was quoted on the exchange at frbout 10 per 
cent of their par value. 

During the year 1921 all of the bonds in question were 
held by the National City Bank of New York with which 
they had been deposited by the petitioner under an agree¬ 
ment referred to as a “Certificatelioldersi Protective 
Agreement.” This agrement conferred a power of attor¬ 
ney and agency on a designated committee empowered to 
act on behalf of the petitioner and other owners of similar 
bonds ifr the matter of disposing of such bonds to the best 
interest of the bondholders but did not make any guaranty 
to the petitioner or other bondholders for thej recovery of 
any amount whatsoever. 

The petitioner kept its books on the cash receipts and dis¬ 
bursements basis. In its return for the year 1921 it deducted 
as a bad debt loss the amount of $51,000 representing its 
total investment in the above described bonds. 

i 

16 Opinion . 

| 

Smith: The only allegation of error contained in the 
original petition filed with the Board is that: I 

j 

The Commissioner disallowed as a deduction from gross 
income in computing net taxable income for tne year 1921 
an amount of $51,000 representing a loss claimed by the 
taxpayer corporation in its return for the said year as 
originally filed. 

At the hearing of this proceeding the petitioner, by leave 
of the Board, amended its petition by adding the following 
assignment of error: 
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The Commissioner erred in disallowing as a deduction 
from gross income, in computing the net taxable income for 
the year 1921, an amount of $51,000 representing a debt 
ascertained to be worthless and charged off within the tax¬ 
able year. 

It is the petitioner’s contention that it sustained a loss 
in the year 1921 in the amount of at least the difference be¬ 
tween the cost to it of the bonds in question and their mar¬ 
ket value at the close of the year 1921, and that either 
under the provision contained in the Revenue Act of 1921 
for the deduction of “losses sustained” or under the pro¬ 
vision for the deduction of “ debts ascertained to be worth¬ 
less” it should be allowed to deduct its loss in its income- 
tax return for 1921. 

The section of the Revenue Act of 1921 upon which the 
petitioner relies reads in part as follows: 

Sec. 234. (a) That in computing the net income of a cor¬ 
poration subject to the tax imposed by section 230 there 
shall be allowed as deduction: 

17 (4) Losses sustained during the taxable year and 

not compensated for by insurance or otherwise; 

* * # 

(5) Debts ascertained to be worthless and charged off 
within the taxable year (or in the discretion of the Com¬ 
missioner, a reasonable addition to a reserve for bad debts); 
and when satisfied that a debt is recoverable only in part, 
the Commissioner may allow such debt to be charged off 
in part. 

The petitioner’s statement in its petition that it relies upon 
sections 214(a)(4) and (7) is obviously in error since sec¬ 
tion 214 pertains to individuals and not corporations. 

The facts in this case do not appear to differ in any ma¬ 
terial respect from those in First National Bank of St. Paul, 
10 B. T. A. 32, where the petitioner was seeking a deduction 
in the year 1921 on account of an alleged loss on its invest¬ 
ment in Imperial Russian Government bonds similar to 
those involved in the case before us. We held in that case 
that an investment in such bonds is not a debt within the 
meaning of the bad debt provision of the Revenue Act of 
1921 and prior and subsequent acts, and that the loss sus- 
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i 

i 

tained on account of such an investment is npt deductible 
under such provision. That decision, we believe, is con¬ 
trolling in the case before us. We therefore peed not fur¬ 
ther consider whether the petitioner has complied with all 
of the requirements of the bad debt provision of the act. 

We also held in First National Bank of St.!Paul, supra, 
that the petitioner could not take a deduction on account 
of a loss on its investment in the bonds under the loss pro¬ 
vision of the statute since it had realized no loss on 
18 account of its investment during the taxable year. 

In the case before us it does not appjear that the 
petitioner actually sustained a loss in the yepr 1921 in re¬ 
spect of its holdings in the bonds in question. It did not 
sell or otherwise dispose of the bonds during the taxable 
year nor is there any evidence that the bonds were not 
worth equally as much on the market at the beginning 
of the year as at its close. The mere fact that the peti¬ 
tioner deemed the bonds worthless and changed the full 
amount of their cost to profit and loss account and set up 
a reserve to cover its theoretical loss at the| close of the 
year 1921 does not establish that it sustained any actual 
loss in that year. The evidence further shows that the bonds 
had a market value at the close of the year 1921 of at least 
10 per cent of their face value. It is not in evidence that 
the bonds have ever been disposed of by the petitioner. 
We are of the opinion that the petitioner did not sustain 
any loss in the year 1921 in respect of its investment in the 
bonds for which the statute authorizes a deduction in com¬ 
puting taxable income. See New York Life Insurance Co. 
v. Edwards, 271 U. S. 109; Corn Exchange Bank, 6 B. T. A. 
158; W. P. Davis, 6 B. T. A. 1267; First National Bank of 
St. Paul, supra. j 

Judgment will be entered for the respondent. 

Now, March 27, 1929, the foregoing findings of fact and 
opinion certified from the record as a true 6opy. 

i 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals . 
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19 United States Board of Tax Appeals, Washington. 

Docket No. 13386. 

Commonwealth Federal Savings Bank, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 
Order of Redetermination. 

Pursuant to the Board’s findings of fact and opinion, 
promulgated September 21, 1928, it is ordered and de¬ 
cided that, upon redetermination, there is a deficiency of 
$3,358.08 for 1921. 

Enter: 

(Signed) CHARLES P. SMITH, 

Member , United States Board of Tax Appeals . 

A true copy. Teste: 

B. D. GAMBLE, 

*»• 

Clerk U. S. Board of Tax Appeals. 

Entered Sep. 22, 1928. ~ 

Now, March 27, 1929, the foregoing order of redeter¬ 
mination certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

20 United States Board of Tax Appeals. 

Docket No. 13386. 

Commonwealth Federal Savings Bank, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Order. 

Petitioner having on October 18, 1928, filed a motion to 
the effect that the Board correct its findings of fact and 
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opinion rendered under date of September 21, 1928, as fol¬ 
lows: 

i 

1. By incorporating in the findings of fact a statement 
that during the year 1921 the officers of the petitioner as¬ 
certain the Imperial Russian Government Bonds of par 
value and cost of $51,000 to be worthless, or came to the 
conclusion that they were worthless; 

2. By incorporating in the opinion the statement that dur¬ 
ing the hearing and with leave of the Board the petition 
was amended by assigning as error the failure of the re¬ 
spondent to allow the petitioner as a deduction a portion 
of the cost of the Imperial Russian Government Bonds as 
a partial bad debt; 

i 

i 

and due consideration having been given thereto, it is 

i 

Ordered that the findings of fact and opinioil be amended 
in the following particulars: j 

That the paragraph on page 2 of the mimeograph copy of 
the report reading: 

i 

“Several times during the year 1921 the state banking 
examiner for the State of Michigan directed the petitioner 
to write off its books the above described bonds to the full 
extent of their par value. In compliance with the state 
banking examiner’s instruction the petitioner! charged the 
full amount of the par value of the bonds, to-wit, $51,000 
to profit and loss account.” 

j 

[ 

be amended to read as follows: 

j 

21 “Several times during the year lffel the state 
banking commissioner for the State of Michigan 
directed the petitioner to write off its books the above 
described bonds to the full extent of their par value. The 
officers of the bank discussed this matter and came to the 

i 

conclusion during the year 1921, that these bonds were 
worthless and should be charged off as the state banking 
commissioner directed. The petitioner therefore charged 
the full amount of the par value of the bonds, to-wit, $51,000, 
to profit and loss account.” 

Also that there be inserted after the following paragraph 
on page 4 of the report reading: 


! 
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“The Commissioner erred in disallowing as a deduction 
from gross income, in computing the net taxable income for 
the year 1921, an amount of $51,000 representing a debt 
ascertained to be worthless and charged off within the tax¬ 
able year.” 

the following: 

“After the taking of testimony the petitioner, with leave 
of the Board, further amended its petition by assigning as 
error the failure of the respondent to allow the petitioner 
as a deduction from gross income of the year 1921, a por¬ 
tion of the cost of the Imperial Russian Government bonds 
as a partial bad debt. 9 9 

(Signed) CHARLES P. SMITH, 

Member United States Board of Tax Appeals. 

CPS :aa. 

Washington, D. C.,-,-. 

Enter-: October 19, 1928. 

A true copy. Teste: 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

Now, March 27, 1929, the foregoing order certified from 
the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

22 Filed Feb. 23, 1929. United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket No. 13386. 

Commonwealth Commercial State Bank, (Formerly 
Known as Commonwealth Federal Savings Bank), Pe¬ 
titioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Agreement for Revieiv by Court of Appeals of the District 

of Columbia. 

It is hereby stipulated and agreed by and between the 
parties hereto by their respective attorneys that the deci- 
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i 

sion of the United States Board of Tax Appeals in the 
above-entitled cause, dated September 22, 1^28, finding 
upon redetermination a deficiency in tax of $3,358.08 for 
the calendar year 1921, may be reviewed by the Court of 
Appeals of the District of Columbia. This agreement is 
made under and pursuant to provisions of Section 1002 (d) 
of the Revenue Act of 1926. 

JOHN A. SELBY, 

HENRY RAVENEU 

Attorneys for Petitioner . 

C. M. CHAREST, i 
General Counsel, Bureau of Int, Rev., 

Attorney for Respondent. 

Now, March 27, 1929, the foregoing agreement for review 
by Court of Apeals of the District of Columbia certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

' Clerk U. S. Board of Tax' Appeals. 

23 Filed, Feb. 25, 1929. United States Board of Tax 

Appeals. 

! 

i 

United States Board of Tax Appeals. 

Docket No. 13386. 

i 

| 

Commonwealth Commercial State Bank, (Formerly 
Known as Commonwealth Federal Savings-Bank), Pe¬ 
titioner, 

vs. 

David H. Blair, Commissioner of Internal Revenue, 

Respondent. 

! 

C. M. Charest, Esq., 

General Counsel, Bureau of Internal Revenue, 
Washington, D. C., j. 

Attorney for the Respondent. 

Sat: I , 

Please take notice that on the 23d day of February, 1929, 
the undersigned filed with the Clerk of the Board of Tax 
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Appeals the petition of the Commonwealth Commercial 
State Bank, a copy of which is annexed hereto, for review 
by the Court of Appeals of the District of Columbia of the 
final order and decision of the Board in the above-entitled 
proceeding entered upon the records of said Board on the 
22nd day of September, 1928. 

Washington, D. C., February 25, 1929. 

JOHN A. SELBY, 

Attorney for Commonivealth Commercial State Bank. 

Copy of the within notice and copy of petition for review 
is hereby accepted this 25th day of Februarv, 1929. 

! C. M. CHAREST, 

General Counsel, Bureau of Internal Revenue. 

24 Filed Feb. 23, 1929. United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket No. 13386. 

Commonwealth Commercial State Bank, (Formerly 
Knowm as Commonwealth Federal Savings Bank), Pe¬ 
titioner, 

vs. 

David H. Blair, Commissioner of Internal Revenue, 

Respondent. 

Petition for the Review of Decision of the United States 

Board of Tax Appeals. 

To the Honorable the Judges of the Court of Appeals of 
the District of Columbia: 

The Commonwealth Commercial State Bank (formerly 
known as Commonwealth Federal Savings Bank) in sup¬ 
port of this, its petition, filed in pursuance of the provi¬ 
sions of Section 1001 of the Act of Congress approved Feb¬ 
ruary 26, 1926, entitled The Revenue Act of 1926, for the 
review of the decision of the United States Board of Tax 
Appeals rendered on the 22nd day of September, 1928, 
approving a deficiency in income and profits taxes of the 
petitioner for the calendar year 1921, in the amount of 
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i 

$3,358.08, respectfully shows to this Honorable Court as 
follows: 

25 I. 

i 

i 

Statement of the Nature of the Controversy. 


1. On the 12th day of April, 1926, the petitioner filed 
with the United States Board of Tax Appeals, in pursuance 
of the provisions of the Revenue Act of 1926,1 its petition 
requesting redetermination of a deficiency ini income and 
profits taxes for the calendar year 1921 amounting to $3,- 
358.08, as shown by the final notice of deficiency previously 
mailed by the respondent to the petitioner under date of 
February 3, 1926. Said petition alleged as follows: 

That the petitioner was during the calendar year 1921, 
and at the time of filing said petition, a corporation duly 
organized and existing under the laws of the State of Michi¬ 
gan with its principal office and place of business in the 
City of Detroit, State of Michigan, and that it was conduct¬ 
ing a general banking business in said city and! state. That 
during the year 1921 petitioner held among its assets bonds 
issued by the Imperial Russian Government of the par 
value of $51,000 consisting of 6%% bonds dated June 18, 
1916, due June 18, 1919, of the par value of $40,000, and 
5%% bonds dated December 1, 1916, due December 1, 1921, 
of the par value of $11,000, said bonds having cost the pe¬ 
titioner the amount of the par value thereof in the sum of 
$51,000. That during the year 1921, pursuant to directions 
of the State Bank Examiner, the officers of the peti- 
26 tioning corporation caused the par value of said 
bonds in the amount of $51,000 to be written off as 
assets on the books of the bank, said write-off being made 
by a charge to the profit and loss account and a credit to 
an account styled “Reserve for loss on Russian Bonds.” 
That in filing its income and profits tax return for the 
calendar year 1921 the petitioner deducted thb said sum of 
$51,000 in computing its net taxable income! for the said 
year 1921. j 

That upon examination of its said income and profits tax 
return, the respondent disallowed said deductibn of $51,000, 
giving rise to the determination of the said deficiency above 
referred to. 
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That prior to the hearing of the appeal in the Board of 
Tax Appeals, the petitioner, by its attorney of record, filed 
an amendment to its said petition, said amendment consist¬ 
ing of an allegation that the respondent had committed 
error in determining the income of the petitioner by dis¬ 
allowing as a deduction from its gross income the said sum 
of $51,000 as a debt ascertained to be worthless and charged 
off within the taxable year. 

That at the conclusion of the hearing before the said 
Board of Tax Appeals petitioner by its attorney of record 
made further amendment to its said petition by alleging 
that the respondent had committed error in failing to al¬ 
low as a deduction from its gross income for the year 1921 
a portion of the cost of the said bonds of the Im- 

27 perial Russian Government as a debt ascertained to 
be worthless in part and charged off during said 

year. Both of said amendments were made with the per¬ 
mission and approval of the Board of Tax Appeals. 

2. On June 15, 1926 the respondent filed with the said 
Board its answer to the petitioner’s petition, which answer 
admitted substantially all of the allegations of fact con¬ 
tained in the petition, but denied that error had been com¬ 
mitted in disallowing the deduction claimed by the peti¬ 
tioner and that the petitioner’s investment in bonds of the 
Imperial Russian Government represented a bad debt 
actually determined to be worthless in whole or in part 
during the year 1921. It further denied that the reserve as 
set up was properly deductible from gross income for the 
year 1921. 

3. The cause being at issue under the rules of practice 
of said Board of Tax Appeals, upon the filing of said 
answer, duly came on for hearing June 11,1928, such hear¬ 
ing being continued on June 12, 1928, at which time peti¬ 
tioner by competent witnesses submitted testimony sup¬ 
porting the allegations of its petition and its right to a 
deduction of said sum of $51,000 or a portion thereof as a 
debt ascertained to be worthless in whole or in part and 
charged off during the year 1921. 

4. Thereafter, on September 21, 1928, the said Board 

rendered its findings of fact, together with an opin- 

28 ion in which it was held as a matter of law that the 
petitioner did not sustain any loss in the year 1921 


I 
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| 

in respect of its investment in the bonds for | which the 
Revenue Act of 1921 authorized a deduction in I computing 
taxable income, and that an investment in such bonds is 
not a debt within the meaning of the bad debt provisions 
of the Revenue Act of 1921, and prior and subsequent acts. 

On September 22, 1928, the said Board entered its final 
order of redetermination, approving the deficiency as de¬ 
termined by the respondent in the amount of $3,358.08. 
Thereafter, pursuant to a motion filed by the petitioner by 
its attorney of record, on October 18, 1928, the said Board 
entered an order on October 19, 1928, amending its said 
findings of fact and opinion. 

i 

II. | 

Designation of Court of Review, j 

The petitioner being grieved by the said findings of fact, 
opinion, decision, and order, desires review thereof in ac¬ 
cordance with the provisions of the Revenue Act of 1926 
by the Court of Appeals of the District of Columbia, said 
Court having been designated and agreed upon by the 
parties hereto by agreement in accordance with Section 
1002 ( d) of said Revenue Act of 1926. j 

29 III. ! 


Assignments of Error. 


The petitioner as a basis for review makes the following 
assignments of error: 

1. The Board of Tax Appeals erred in holding that it 
was not entitled to deduct from its gross income for the 
calendar year 1921 the sum of $51,000 as a debt ascertained 
to be worthless and charged oft within said year 1921. 

2. The Board of Tax Appeals erred in holdihg that the 
petitioner was not entitled to deduct the sum of $45,900 
from its gross income for the calendar year 1921 as a debt 
ascertained to be worthless in part and charged off during 
said year 1921. 

3. The Board of Tax Appeals erred in not holding as a 
conclusion of law on* the basis of the facts found by it that 
petitioner was entitled to a deduction from its gross in- 
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come for the year 1921 of the sum of $51,000.00, represent¬ 
ing its investment in bonds of the Imperial Russian Gov¬ 
ernment, as a debt ascertained to be worthless and charged 
off within the taxable vear. 

ml 

4. The Board of Tax Appeals erred in not holding as a 
conclusion of law on the basis of the facts found by it that 
petitioner was entitled to a deduction from its gross in¬ 
come for the year 1921 of the sum of $45,900.00, represent¬ 
ing a part of its investment in bonds of the Imperial Rus¬ 
sian Government, as a debt ascertained to be worth- 

30 less in part and charged off within the taxable year. 

5. The Board of Tax Appeals erred in rendering 
decision for the respondent and redetermining the peti¬ 
tioner’s tax liability to find a deficiency due from it for the 
year 1921 in the sum of $3,358.08. 

Wherefore your petitioner prays that this Honorable 
Court may review said findings, decision, opinion and order 
and reverse and set aside the same, and that the Clerk of 
the said United States Board of Tax Appeals be directed 
to transmit and deliver to the Clerk of the said Court certi¬ 
fied copies of all and every of the documents necessary and 
material to the presentation and consideration of the fore¬ 
going petition for review, and as required by the rules of 
this Court, and statutes made and provided. 

And your petitioner will ever pray. 

COMMONWEALTH COMMERCIAL 
STATE BANK, 

(Signed) By HOWARD P. PARSHALL, 

Vice-President and Cashier. 

JOHN A. SELBY, 

HENRY RAVENEL, 

Attorneys for Petitioner, 

908 Wilkins Building, 

Washingt on, D. C . 

31 State of Michigan, 

County of Wayne, ss: 

Personally appeared before me the subscriber, a notary 
public in and for the county and state aforesaid, Howard P. 
Parshall who, upon being duly sworn according to law, 
does depose and say that he is the Vice President & Cashier 
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of the Commonwealth Commercial State Bank, the peti¬ 
tioner above-named, and that as such he had Authority to 
and did sign the foregoing petition; that he has read the 
same and that the facts set forth therein are;true to the 
best of his knowledge and belief and that the said petition 
is filed in good faith. 

Subscribed and sworn to before me this 15th day of Feb¬ 
ruary, 1929. 

DONAL JENKINS, [seal.] 
Notary Public. 

j 

Now, March 27, 1929, the foregoing petition for review 
notice of filing and proof of service certified from the record 
as a true copy. j 

[Seal U. S. Board of Tax Appeals, 1924.] j 

B. D. GAMBLE, 

Clerk U. S. Board of Taq Appeals. 

i 

32 Filed Feb. 23, 1929. United States Bpard of Tax 
Appeals. 

. i 

United States Board of Tax Appealb. 

j 

Docket No. 13386. ' 

i 

Commonwealth Commercial State Bank i (Formerly 
Known as Commonwealth Federal Savings Bank), Peti¬ 
tioner, 

vs. 

i 

David H. Blair, Commissioner of Internal Revenue, 

Respondent. 

i 

i 

PreBcipe for the Record. 

To the Clerk of the United States Board of TaN Appeals: 

You will please prepare and, within sixty days from date 
of filing of the petition for review in the abov^-stated case, 
transmit to the Clerk of the Court of Appeals of the Dis¬ 
trict of Columbia, certified copies of the follbwing docu¬ 
ments : 


i 

i 


3-4941G 
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1. The docket entries of proceedings before the United 
States Board of Tax Appeals in the case above-entitled. 

2. Pleadings before the Board. 

3. Findings of fact, opinion, and decision of the Board. 

4. Order of the Board amending its findings of fact and 
opinion dated October 19, 1928. 

5. The petition for review. 

6. Stipulation between the petitioner and the respondent 
for filing petition for review with the Court of Appeals of 
the District of Columbia. 

The foregoing to be prepared, certified, and transmitted 
as required by law and the rules of the Court of Appeals 
of the District of Columbia. 

JOHN A. SELBY, 

Attorney for Commonwealth Commercial State Bank. 

Now, March 27,1929, the foregoing praecipe certified from 
the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

Endorsed on cover: Board of Tax Appeals. No. 4941. 
Commonwealth Commercial State Bank, appellant, vs. 
Commissioner of Internal Revenue. Court of Appeals, 
District of Columbia. Filed Apr. 2, 1929. Henry W. 
Hodges, clerk. 
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IN THE 


Court of Appeals, district of Columbia 


April Term, 1929. 


No. 49m. 


Commonwealth Commercial State Bank, Appellant , 

! 

VS. 

Commissioner of Internal Revenue, Appellee. 


BRIEF FOR APPELLANT. 


I 

STATEMENT OF CASE. j 

j 

Before this Court on petition for review from the 
United States Board of Tax Appeals appellant seeks 
reversal of a final order entered by said Board Septem¬ 
ber 22, 1928, and redetermination of its tax liability 
for the year 1921. The questions presented are Simple 
and involve conclusions of law reached by the Board 
on the basis of facts found by it. 

During the year 1921 and prior thereto appellant 
conducting a general banking business in the City of 
Detroit, State of Michigan, was the owner of bonds of 

i 

the Imperial Russian Government consisting of $40,000 



2 


par value 6j4% bonds dated June 18, 1916, due June 
18, 1919, and $11,000 par value 5 bonds dated De¬ 
cember 1, 1916, due December 1, 1921. Prior to 1921 
the bonds had been purchased by the appellant at their 
par value. The last payments of interest received by 
appellant were on January 11, 1919, on the 6 >4% issue 
and June 6, 1919, on the 5 l / 2 °/o issue. No part of the 
bonds of either issue were paid on maturity due to the 
fact that after the overthrow of the Imperial Russian 
Government the Soviet Government in 1918 repudi¬ 
ated the financial obligations of the Imperial Govern¬ 
ment including these two issues of bonds. 

In 1921 as set forth in the order of the Board dated 
October 19, 1928, amending its findings of fact as pro¬ 
mulgated September 21, 1928 (R. pp. 16-18), the offi¬ 
cers of the appellant bank having had the matter called 
to their attention by the State Banking Commissioner, 
discussed the situation with reference to the bonds and 
“came to the conclusion during the year 1921 that these 
bonds were worthless and should be charged off as the 
State Banking Commissioner suggested.” 

On or prior to December 31, 1921, the full cost of 
the bonds, $51,000, was charged to profit and loss and 
pursuant to a request of the State Banking Commis¬ 
sioner on March 10,1922, appellant as of December 31, 
1921, set up on its books a special reserve account with 
the notation: ‘ 4 The above in accordance with instruc¬ 
tions from State Banking Department.” The appel¬ 
lant kept its books of account on what is known as the 
cash receipts and disbursements basis and in its income 
and profits tax return filed for the year 1921 it de¬ 
ducted as a bad debt the amount of $51,000 charged 
to profit and loss on its books and representing its total 
investment in the Russian bonds. 
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i 

i 


In presenting the matter to the Board appellant’s pe¬ 
tition originally claimed a deduction on account of the 
bonds as a loss (R. pp. 2-4). Prior to commencement 
of the hearing appellant by leave of the member pre¬ 
siding, amended its petition claiming the deduction as a 
debt ascertained to be worthless and charged off' within 
the taxable year (R. pp. 9-10) and at the close of the 
hearing, as is shown by the above-mentioned otder of 
the Board dated October 19,1928, appellant to have its 
pleadings in all ways conform to proof, obtained leave 
to further amend its petition claiming as a deduction a 
portion of the cost of the bonds as a partial bad debt. 

In submitting the case to the Board appellant did 
not pursue its claim to a deduction as a loss but pro¬ 
ceeded on the theory it was entitled to a deduction of 
the entire amount as a bad debt or of a part thereof 
as a partial bad debt. 

In its written opinion (R. pp. 13-15) the Board in 
denying the claim of the appellant held that the appel¬ 
lant J s investment in the bonds did not represent a debt 
within the meaning of the bad debt provision of the 
Revenue Act of 1921 and that appellant was not en¬ 
titled to a deduction as a loss on the ground that it 
realized no loss on account of such investment! during 
that taxable year. 

In the petition for review appellant makes the! follow¬ 
ing assignments of error (R. pp. 23-24): i 

i 

1. The Board of Tax Appeals erred in holding that 

it was not entitled to deduct from its gross incbme for 
the calendar year 1921 the sum of $51,000 as! a debt 
ascertained to be worthless and charged off within said 
year 1921. j 

2. The Board of Tax Appeals erred in holding that 
the petitioner was not entitled to deduct the j sum of 

i 

j 
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$45,900 from its gross income for the calendar year 
1921 as a debt ascertained to be worthless in part and 
charged off during said year 1921. 

3. The Board of Tax Appeals erred in not holding 
as a conclusion of law on the basis of the facts found 
by it that petitioner was entitled to a deduction from 
its gross income for the year 1921 of the sum of 
$51,000, representing its investment in bonds of the 
Imperial Russian Government, as a debt ascertained to 
be worthless and charged off within the taxable year. 

4. The Board of Tax Appeals erred in not holding 
as a conclusion of law on the basis of the facts found by 
it that petitioner was entitled to a deduction from its 
gross income for the year 1921 of the sum of $45,900, 
representing a part of its investment in bonds of the 
Imperial Russian Government, as a debt ascertained to 
be worthless in part and charged off within the taxable 
year. 

5. The Board of Tax Appeals erred in rendering de¬ 
cision for the respondent and redetermining the peti¬ 
tioner’s tax liability to find a deficiency due from it for 
the year 1921 in the sum of $3,358.08. 


STATUTE INVOLVED. 

We quote herein the only statutory- provision relied 
upon, it being Section 234(a)(5) of the Revenue Act 
of 1921: 

“’That in computing the net income of a cor¬ 
poration subject to the tax imposed by Sec. 230, 
there shall be allowed as deductions— 

‘ 4 Debts ascertained to be worthless and charged 
off within the taxable year (or in the discretion of 
the Commissioner a reasonable addition to a re¬ 
serve for bad debts); and when satisfied that a 
debt is recoverable only in part, the Commissioner 
may allow such debt to be charged off in part.” 
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ARGUMENT. 

I 

Point A. The Imperial Russian Government Bonds 
Held by the Appellant Constitute a Debt Within the 
Meaning of Section 234 (a) ( 5 ) of the Revenue Act of 
1921 . | 

i 

Point B. As Shown by the Findings of Fact Made by 
the Board the Appellant Complied with all Statutory 
Requirements Entitling It to a Deduction of the Full 
Amount of Its Investment in the Imperial Russicm 
Bonds as a Debt Ascertained to be Worthless and 

j 

Charged Off During the Year 1921. j 

Point C. The Appellant Complied with all Statutory 
Requirements of the Revenue Act of 1921 Entitling It 
to a deduction of $45,900 Representing a Debt Ascer¬ 
tained to be Worthless in Part and Charged Off With¬ 
in the Taxable Year. 


POINT A. 

j 

The Imperial Russian Government Bonds Held by the 
Appellant Constitute a Debt Within the Meaning 
of Section 234(a) (5) of the Revenue Act of 1921. 

i 

In Bouvier’s Law Dictionary, Volume I, page 786, 
a debt is defined as: j 

“A sum of money due by a certain and expressed 
agreement . 9 7 

In McDonald v. Tefft Weller Company, 128 Fed. 381, 
the definition given in 3 Blackstone’s Commentaries 
154, is quoted with approval as follows: 

i 

i 

“A sum of money due by a certain and express 
agreement, as by a bond for a determinate sum, 
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a bill or a note, a special bargain, or a rent re¬ 
served on a lease, where the amount is fixed and 
specific and does not depend upon any subsequent 
valuation to settle it.’ ’ 

It would not seem to require argument to demon¬ 
strate that a Government bond comes within the mean¬ 
ing of these approved definitions. 

In reaching its conclusion the Board in this case 
cites its prior decision in First National Bank of St. 
Paul, 10 B. T. A. 32, in which case, involving Russian 
bonds, it said: 

4 4 The question here is whether an investment by 
petitioner in a bond which may in the broad sense 
be said to represent a debt owing to the petitioner , 
is a debt on account of which, when the debtor fails 
to pay, the petitioner must satisfy the require¬ 
ments of the ‘losses’ or the ‘bad debt’ provisions 
in order to become entitled to a deduction from 
gross income.” (Italics ours). 

Without being required to by the Act and in total 
disregard of the injunction of the Supreme Court of 
the United States in Gould v. Gould, 245 U. S. 151, and 
U. S. v. Merriam, 263 U. S. 179, that taxing Statutes in 
case of doubt must be construed in favor of taxpayers, 
the Board found it necessary to indulge in speculation 
as to the intent of Congress and reach a conclusion 
which draws a manifestly unjust distinction where no 
difference exists between various classes of taxpayers. 
We submit there is no ambiguity present in the Act of 
1921 or prior or subsequent Acts requiring the Board 
to restrict and limit a word of generally accepted 
meaning and effect to limits not contained in the word 
or the use of it itself. Congress did not say that cer- 
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i 

j 

i 

tain debts could be deducted or that debts could be de¬ 
ducted by certain individuals but granted to all indi¬ 
viduals the right to deduct all debts ascertained to be 
worthless and charged off within the taxable year. 

Not only did the Board in the First National Bank 
of St. Paul case create a limitation not justified by the 
Act but it ignores prior cases decided by it and fails 
in an attempt to reconcile the decision with others in¬ 
volving Russian bonds. ! 

As early as 5 B. T. A. 89, in the case of Emil Stern, 
et at., discussing the right of a taxpayer to a deduc¬ 
tion on account of certain bonds of the German Gov¬ 
ernment the Board said: ' 

i 

i 

“The evidence established that such bonds are, 
under the German law as under our lavfs, evi¬ 
dences of indebtedness and therefore the Subject 
of such a deduction under proper circumstances. ” 

i 

In that case deduction as a bad debt was disallowed on 
other grounds. Unless there is a legal distinction be¬ 
tween Government and corporate bonds it is pertinent 
to note that in 7 B. T. A. 490, Charles H. Boulden v. 
Commissioner, the petitioner in that case was Allowed 
a deduction as a bad debt of certain corporate bonds 
held by him and charged off during the year, j 

The Court of Claims finds no necessity to adopt a re¬ 
stricted definition of the word debt for in the case of 
First State Bank of Stafford, Kansas v. United States 
(not yet reported) appearing in Prentice-Hall Federal 
Tax Service, Volume 1, page 512, the plaintiff was 
allowed a deduction as a bad debt of bonds of William 
Galloway Company which had been acquired by it in 
exchange for notes which had been purchased by it 
from the company. No question was presented to the 


i 

i 
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Court in so far as the opinion shows with respect to 
whether those bonds did constitute debts within the 
meaning of the tax laws. 

See also Merritt J. Corbett, 15 B. T. A. 698. 

In the event the distinction rests on w-hether money 
has been loaned, or money is invested, it is difficult 
to reconcile this case and that of the First National 
Bank with W. Z. Sharp v. Commissioner, 8 B. T. A. 
399, in which the taxpayer w T as permitted a deduction 
as a bad debt of a mortgage note wilich had been pur¬ 
chased by him for investment. 

In the State of Newr York it has been decided that: 

“Debt as used in a will fixing the commissions 
of the executor for collecting testators * debts, in¬ 
cludes the interest bearing obligations of the 
United States which were owned by the testator. 
* * * M a tter of Wm. Tilden, 44 Hun. (N. Y.) 441. 

In the First National Bank case the Board attempts 
to reconcile the decisions reached by it in appeal of 
Murchison National Bank, 1 B. T. A. 617, and Samuel 
Bird, 4 B. T. A. 259, but a consideration of those de¬ 
cisions will disclose a total failure to do so. 

In the Murchison case the taxpayer w r as the owner 
of bonds of the Imperial Russian Government matur¬ 
ing June 18, 1919, and bearing 6 x />% interest, the same 
class of bonds as owned by this appellant. No ques¬ 
tion occurred to the Board as to the nature of the bond 
as a debt and the deduction w’as allowed as a bad debt 
for the year 1920. 

In the Samuel Bird case the bonds involved were 
issued by the Imperial Russian Government and known 
as the Fifth Russian War Loan. Following its de¬ 
cision in the Murchison National Bank case the deduc¬ 
tion was allowed as a bad debt. 
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Before ending this discussion of the case |of the 
First National Bank of St. Paul we feel it proper to 
call to this Court’s attention the subsequent history 
thereof. An appeal was taken to the United: States 
Circuit Court of Appeals for the Eighth Circuit and 
after negotiations with the office of the General Coun¬ 
sel of the Bureau of Internal Revenue, a stipulation 
was entered into by which the taxpayer was given the 
benefit of the entire deduction claimed or the major 
part thereof. A certified copy of the stipulation is to 
be found printed herein as Appendix A. 

We are confident this Court will agree with jis that 
there is no justification for restricting the term ^debt” 
as used in the Revenue Act within limits not 
imposed by Congress and aside from our belief that 
all legal authority requires the inclusion ofi bonds 
within the term, we wish to suggest an absurdity that 
results from the limited construction. All great cor¬ 
porations today have outstanding large bonds and 
debenture issues. A bond issue can be floated in one 
of two ways. It can be sold directly by the corpora¬ 
tion to the public, or it can be sold by the corporation 
to a bank or large financier as an entirety. No ques¬ 
tion could be raised that if an entire issue was turned 
over to a bank for a specified sum of money the bank 
had made a loan to the corporation and therefore was 
possessed of a debt of that corporation. It cduld not 
be said that a purchase for investment resulted. It 
therefore would be entitled to the benefits of ihe bad 
debt provision in the event the debt became worthless 

i 

and was charged off within a taxable year. However, 
under the First National Bank case, if thosb bonds 
were sold to other corporations or individual investors, 
the bonds, which always remain the same in legal 
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effect, for tax purposes lose their classification as 
debts. The result is that while the lending corpora¬ 
tion would have two alternatives provided by the stat¬ 
ute for relief in the event of the loss of its money, the 
purchasers of the securities from it would be re¬ 
stricted to only one. 

In the absence of specific terminology in the Act 
we deem it manifestly unjust after the many years in 
which the Bureau of Internal Revenue and the Board 
of Tax Appeals have recognized that bonds constitute 
debts to now draw this sharp distinction. 

POINT B. 

As Shown by the Findings of Fact Made by the Board 
the Appellant Complied With All Statutory Re¬ 
quirements Entitling it to a Deduction of the Full 
Amount of Its Investment in the Imperial Rus¬ 
sian Bonds as a Debt Ascertained to be Worthless 
and Charged Off During the Year 1921. 

Aside from ownership of the debt the Statute re¬ 
quires (1) that the taxpayer make an ascertainment 
of worthlessness during the year, and (2) that if he 
keeps books of account he make an appropriate entry 
charging off the amount prior to the close of the year. 

As no question was raised during the trial of the case 
with respect to the introduction or sufficiency of the 
evidence presented and as the record discloses no ex¬ 
ception has been taken by the appellee to the facts 
found by the Board, we call to the Court’s attention 
that the Board itself has found compliance with the 
two requirements. With respect to worthlessness, we 
have already quoted hereinabove the finding of the 
Board of the ultimate fact that the officers during the 
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year 1921 came to the conclusion that the bonds were 
worthless and should be charged off. (R. p. 17) 

It may be however that the Court will be confronted 
with some doubt due to the fact that the Board finds 

j 

the bonds to have had a value on the market of ten 
per cent (10%) of their face at the close of the year. 
If prior decisions are followed such finding does not 
constitute an insurmountable difficulty. 

In the case of Pacific Pipe & Supply Company, 2 B. 
T. A. 870, the taxpayer sought the right to deduct the 
amount of a debt owing to it by a corporation which 
had gone into bankruptcy. Prior to the end of the 
year however the bankrupt estate had not been ground 
up. In December of that year, pursuant to a request, 
taxpayers had been advised that they would not in all 
probability receive much more than five per cent (5%) 
of their claim. On August 31st the taxpayer had charged 
off the entire amount of the indebtedness but after re¬ 
ceiving information from their attorneys restored an 
amount equal to five per cent (5%) of the claim, de¬ 
ducting in its income tax return only the net amount 
charged off. The Board allowed deduction of the en¬ 
tire amount of the claim, there being no right under 
the 1918 Act to deduct a partial bad debt, and in its 
opinion said: ; 

i 

“The words ‘debts ascertained to be worthless,’ 
used in the statute, must be given a reasonable in¬ 
terpretation. The possibility that a small part 
of the debt may ultimately be recovered will not 
prohibit the writing off of the debt as worthless 
for income-tax purposes when every consideration 
of good business directs that they be charged off.” 


In its decision the Board quotes from its prior deci¬ 
sion in the Appeal of Egan & Hausman CoInc., 1 B. 
T. A. 556: 
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“In adjusting their accounts and debts busi¬ 
ness men are called upon to use sound business 
judgment and prudence and are justified in elim¬ 
inating from their assets such accounts and debts 
as are past due and which they are satisfied that 
they can not realize upon within some reasonably 
determinable period. They do not have to await 
uncertain and future events, nor are they called 
upon to wait until some turn of the wheel of for¬ 
tune may bring their debtors into affluence, to 
enable the receivers of a bankrupt institution to 
eke out a liquidating dividend. ’ ’ 

In the case of Selden v. Heiner, 12 Fed. (2d) 474, 
passing on the right of a taxpayer to deduct a debt 
owing to him by a company not having been liquidated, 
the Court said: 

“When he, in good faith, believes that the legal 
situation of the debt is such, considering all the 
surrounding and attendant circumstances, that the 
debt is not in fact recoverable, and that legal ac¬ 
tion to enforce payment would in all probablity 
not result in obtaining any substantial part of the 
debt, although there might be a remote possibility 
that a small part thereof might ultimately be re¬ 
covered, in this situation, he is justified in treat¬ 
ing the debt as worthless and charging the same 
off on his books.’’ 

No remedy existed in 1921 whereby the taxpayer 
could have enforced payment of its bonds. 

With respect to the charge off, there may be some 
doubt in view of the finding of the Board that a re¬ 
serve was set up in which the bonds were carried as of 
December 31, 1921. Adequate explanation however is 
found in the letter of the State Banking Commissioner 
(R. p. 12). Obviously the reserve was set up for 
memorandum purposes and not because there was any 
doubt in the minds of the officers respecting the worth- 
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lessness. The amount is not claimed as an addition 
to what is known as a “Reserve for Bad Debts’’ but as 
a specific bad debt charged off. j 

In the case of Huning Mercantile Agency, 1 BJ T. A. 
130, after an actual charge off of a debt had been made 
it was restored to the books for memorandum purposes 
and the Board held the charge off to be a sufficient 
compliance with the statutory requirement. 

In the appeal of Charles E. and Virginia S. Fanner, 
5 B. T. A. 772, accounts were restored after a charge 
off was made and on proof of actual worthlessness and 
ascertainment thereof the deductions were allowed. 

The primary reason for the requirement is an evi¬ 
dence of belief by the taxpayer and to prevent! dupli¬ 
cation of deductions in later years. Here the purpose 
has been accomplished for there was an actual charge 
off to profit and loss for that year. 

I 

i 

POINT C. 

i 

The Appellant Complied With All Statutory Require¬ 
ments of the Revenue Act of 1921 Entitling it to 
a Deduction of $45,900, Representing a Debt As¬ 
certained to be Worthless in Part and Charged 
Off Within the Taxable Year. 

i 

We will not repeat what has been heretofore said 
with regard to ascertainment and charge off lj>ut will 
say that in the event that the taxpayer is entitled only 
to a deduction of the difference between the cost of the 
bonds and a quotation that appeared at the end of the 
year of ten per cent (10%) of their value, necessarily 
the charge off of the greater sum satisfies the Require¬ 
ment with regard to the lesser sum. 

It would seem that the findings are sufficiently spe- 


i 

i 

i 
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cific and definite that at the end of 1921, and to the 
knowledge of the appellant, the bonds were worthless 
except to the extent that something might have been 
realized on them, limited by the ten per cent (10%) 
quotation. It is therefore deemed proper only to cite 
without extended argument cases decided by the Board 
and bearing on this phase of the case. 

In W. Z. Sharp, supra , the taxpayer owning a mort¬ 
gage note of the face value of $9,700 secured by real 
estate of the value of about $12,800 charged oil $3,900 
in the year 1921 and deducted it in his return and the 
deduction was allowed. 

In appeal of Stieglitz Treiber Co., Inc., 1 B. T. A. 
452, the taxpayer holding an open account and being- 
satisfied it was not collectible to the extent of more 
than fifty per cent (50%) wrote off one half as a bad 
debt in 1923. He received notes from the debtor in 
1924 but the partial charge off was allowed under the 
1921 Act for 1923. 


CONCLUSION. 

It is respectfully submitted that on the facts as 
found by it the Board of Tax Appeals erred in not 
permitting the appellant the deduction as a bad debt 
of its investment in the Imperial Russian Government 
bonds or in the alternative of its investment in such 
bonds less only ten per cent (10%) of the face value 
thereof, and that the final order of redetermination 
entered by the Board on September 22, 1928, should be 
reversed. 

John A. Selby, 

Henry Ravenel, 

Attorneys for Appellant . 

Baker, Selby & Rutter, 

Of Counsel . 
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APPENDIX A. 

I 

UNITED STATES CIRCUIT COURT OF 

APPEALS. I 

i 

Eighth Circuit. 

i 

No. 8175. | 

First National Bank of St. Paul, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

STIPULATION FOR JUDGMENT^ 

i 

It is stipulated and agreed by and between First Na¬ 
tional Bank of St. Paul, St. Paul, Minnesota, peti¬ 
tioner, by its counsel of record, Alexander E. Horne, 
Esq., and the Commissioner of Internal Revenue, re¬ 
spondent, by his counsel, Mabel Walker Willebrandt, 
Assistant Attorney General and C. M. Charestj, General 
Counsel, Bureau of Internal Revenue: 

That this Court has jurisdiction of the parties hereto 
and of the subject matter hereof; 

That the above-entitled cause involves th^ correct¬ 
ness of the determination of the Commissioner of In¬ 
ternal Revenue that for the calendar year 1921 First 
National Bank of St. Paul is liable for additional Fed¬ 
eral income and profits taxes in the amount of $40,- 
069.99; 

That the additional Federal income and profits tax 
liability of said First National Bank of St. Paul for the 
said calendar year 1921 now due and owing is $5,772.49 
and statutory interest; 

That payment of the additional tax liability as here¬ 
in agreed upon together with statutory interest upon 
notice and demand from the proper Collector of In¬ 
ternal Revenue shall constitute full, complete and final 
settlement and satisfaction of any and all further 
claims by the parties hereto respecting the Federal in¬ 
come and profits tax liability of First National Bank 
of St. Paul for the calendar year 1921; 


i 

i 
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That this Court may modify the final order and deci¬ 
sion of the Board of Tax Appeals herein and enter its 
order, judgment and decree that the deficiency in Fed¬ 
eral income and profits taxes for the calendar year 1921 
is $5,772.49. 

March 23, 1929. 

Alexander E. Horn, 

Counsel for Petitioner. 

Mabel Walker Willebrandt, 
Assistant Attorney General. 

C. M. Charest, 

General Counsel, Bureau of Internal Revenue, 

Counsel for Respondent. 

(Endorsed): No. 8175. United States Circuit Court 
of Appeals, Eighth Circuit. First National Bank of 
St. Paul, Petitioner, vs. Commissioner of Internal Rev¬ 
enue, Respondent. Stipulation for Judgment. Filed 
Mar. 27, 1929. E. E. Koch, Clerk. 

UNITED STATES CIRCUIT COURT OF 

APPEALS. 

Eighth Circuit. 

I, E. E. Koch, Clerk of the United States Circuit 
Court of Appeals for the Eighth Circuit, do hereby 
certify that the foregoing is a full, true and complete 
copy of the Stipulation for Judgment in the case of 
First National Bank of St. Paul, Appellant, vs. Com¬ 
missioner of Internal Revenue, No. 8175, as full, true 
and complete as the original of same remains on file 
and of record in my office. 

In Testimony Whereof, I hereunto subscribe my 
name and affix the seal of the United States Circuit 
Court of Appeals for the Eighth Circuit, at office in the 
City of St. Louis, Missouri, this 20th day of April, 
A. D. 1929. 

E. E. Koch, 

Clerk, U. S. Circuit Court 
of Appeals, Eighth Circuit . 

(seal) 





In the Court of Appeals of the District 

of Columbia 


Commonwealth Commercial State Bank 

. APPELLANT 


Commissioner op Internal Revenue 


APPEAL FROM THE BOARD OF TAX APPEALS 


G. A. YOUNGQTJIST, 

Assistant Attorney General. 

- SEWALL key, 

Special Assistant to the Attorney General, 
BARHAM R. GARY, 
Special Assistant to the Attorney General. 

C.. M. CKAREST, 

General Counsel, Bureau of Internal Revenue , 

JOHN MacC. HUDSON, ■ : 

Special Attorney, Bureau of Internal Revenue, . 

. Of Counsel. 





















INDEX 


Opinion below_ 

Jurisdiction___ 

Question presented___ 

Statute and regulations involved_ 

Statement of facts___ 

Argument: Are Russian Government bonds “debts” within the 
meaning of section 234 (a) (5) of the Revenue Act of 1921?__ 
Conclusion____ 

CITATIONS 

Cases: 

Copper Queen Mining Co. v. Arizona Board, 206 U. S. 474. 
First National Bank of St. Paul v. Commissioner, 10 B. T. A. 

32 .. 

National Lead Co. v. United States, 252 U. S. 140_ 

New Haven R. R. v. Interstate Com. Com., 200 U. S. 361_ 

New York Life Ins. Co. v. Edwards, 271 U. S. 109_ 

United States v. White Dental Co., 274 U. S. 398_ 

Statutes: Revenue Act of 1921, c. 136, 42 Stat. 227, Sec. 234._ 
Miscellaneous: 

17 Corpus Juris 1371-1377.. 

Treasury Regulations 45, Art. 154_ 

Treasury Regulations 62, Art. 154_ 

Treasury Regulations 62 (1922 ed.)— 

Art. 151.... 

Art. 154.. 

Treasury Regulations 65, Art. 154_ 

Treasury Regulations 69, Art. 154____ 

Treasury Regulations 74, Art. 194_ 

92387—30-1 (I) 


Paso 

1 






























I 

i 


i 

i 


In the Court of Appeals of the District of 

Columbia 


No. 4941 | 

i 

Commonwealth Commercial State Bank, 

appellant ! 

| 

Commissioner of Internal Revenue j 


APPEAL FROM THE BOARD OF TAX APPEALS 


brief for appellee 


OPINION BELOW j 

I 

The only previous opinion in the present case is 
that of the United States Board of Tax Appeals 
(R. 11) which is reported in 13 B. T. A. 467. 

JURISDICTION 

i 

This appeal involves income taxes for the calen¬ 
dar year 1921 in the amount of $3,358.08 ind is 

i 

taken from a decision (order of redetermination) 
of the Board of Tax Appeals entered on September 
22, 1928. (R. 16.) The case is brought to this 

court by petition for review filed February 2$, 1929 
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(R. 20), pursuant to the Revenue Act of 1926, c. 27, 
Sections 1001,1002, and 1003, 44 Stat. 9,109,110. 

QUESTION PRESENTED 

Is appellant entitled to deduct from its gross in¬ 
come for the year 1921 the cost of certain Russian 
Government bonds, or a part thereof, as a debt as¬ 
certained to be worthless and charged off in whole 
or in part within the taxable year, under Section 
234 (a) (5) of the Revenue Act of 1921 ? 

STATUTE AND REGULATIONS INVOLVED 

The Revenue Act of 1921, c. 136,42 Stat. 227, pro¬ 
vides in part as follows: 

I Sec. 234. (a) That in computing the net 
income of a corporation subject to the tax 
imposed by section 230 there shall be allowed 
as deductions: 

***** 

(5) Debts ascertained to be worthless and 
charged off within the taxable year (or in the 
discretion of the Commissioner, a reasonable 
addition to a reserve for bad debts); and 
when satisfied that a debt is recoverable only 
in part, the Commissioner may allow such 
debt to be charged off in part; 

The pertinent provisions of Treasury Regula¬ 
tions 62 (1922 e<L), adopted pursuant to the provi¬ 
sions of the Revenue Act of 1921, are as follows: 

Art. 151. Bad debts . — Bad debts may be 
treated in either of two ways—(1) by a de¬ 
duction from income in respect of debts as- 
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i 

| 

eertained to be worthless in whole or in part, 
or (2) by a deduction from income of an 
addition to a reserve for bad debts. * * * 
Where all the surrounding and attending 
circumstances indicate that a debt is worth¬ 
less, either wholly or in part, the amount 
which is worthless and charged off or written 
down to a nominal amount on the books of 
the taxpayer shall be allowed as a deduction 
in computing net income. * * * Before 
a taxpayer may charge off and deduct a, debt 
in part, he must ascertain and be able to 
demonstrate, with a reasonable degree of 
certainty, the amount thereof which is un¬ 
collectible. Any amount subsequently re¬ 
ceived on account of a bad debt or on account 
of a part of such debt previously charged off, 
and allowed as a deduction for income tax 
purposes, must be included in gross income 
for the taxable year in which received! In 
determining whether a debt is worthless in 
whole or in part the Commissioner will con¬ 
sider all pertinent evidence, including the 
value of the collateral, if any, securing the 
debt and the financial condition of the debtor. 
Partial deductions will be allowed with re¬ 
spect to specific debts only. 

* * * * 4 


Where banks or other corporations which 
are subject to supervision by Federal 
authorities (or by State authorities main¬ 
taining substantially equivalent standards) 
in obedience to the specific orders, or in ac¬ 
cordance with the general policy of such 
supervisory officers, charge off debts in whole 

i i 
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or in part, such debts shall, in the absence of 
affirmative evidence clearly establishing the 
contrary, be presumed, for income tax pur¬ 
poses, to be worthless or recoverable only in 
part, as the case may be. 

Art. 154. Worthless securities . — Where 
bonds purchased before March 1 , 1913, de¬ 
preciated in value between the date of pur¬ 
chase and that date, and were in a later year 
ascertained to be worthless and charged off, 
the owner is entitled to a deduction in that 
year equal to the value of the bonds on March 
1, 1913. Bonds purchased since February 

ascertained to be worthless, 
as bad debts to the amount 
STfEemT ^Bonds of an insol- 
vent corporation secured only by a mortgage 
from which on foreclosure nothing is! re¬ 
alized for the bondholders are regarded as 
ascertained to be worthless not later than 
the year of the foreclosure sale, and no de¬ 
duction for a bad debt is allowable in com¬ 
puting a bondholder’s income for a subse¬ 
quent year. To authorize a deduction for 
a bad debt on account of notes held prior to 
March 1 , 1913, their value on that date must 
be established. See article 144. 

A taxpayer (other than a dealer in securi¬ 
ties) possessing debts evidenced by bonds 
or other similar obligations can not deduct 
from gross income any amount merely on 
account of market fluctuation. Where a 
taxpayer ascertains, however, that due, for 
instance, to the financial condition of the 
debtor, or conditions other than market fluc- 


28, 1913, when 

' Li t ' nrq- 

jtnay jbejtreated 
actually paid f < 
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tuation, lie will recover upon maturity none 
or only a part of the debt evidenced by the 
bonds or other similar obligations and is 
able to so demonstrate to the satisfaction of 
the Commissioner, be may deduct in com¬ 
puting net income the uncollectible part of 
the debt evidenced by the bonds or other 
similar obligations. j 

j 

STATEMENT OE FACTS 

I 

The facts as found by the Board of Tax Appeals 
are as follows (R. 12-13,17) : j 

During the year 1921 appellant was the owner of 
certain Imperial Russian Government bonds, con¬ 
sisting of $40,000 par value of 6 V 2 per cent lj>onds 
dated June 18, 1916, and due June 18, 1919* and 
$11,000 par value of 5% per cent bonds dated De¬ 
cember 1,1916, and due December 1,1921. It bad 
purchased the 6 V 2 per cent bonds on July 10,1916, 
and'the 5% per cent bonds on May 31,1917, at their 

j 

par value. 

In March, 1917, the Imperial Russian Govern¬ 
ment was overthrown. The Soviet Government in 
1918 repudiated certain financial obligations of the 
Imperial Russian Government among which! were 
the bonds held by the petitioner herein. Appellant 
last received interest on the 6 V 2 per cent bonds on 
January 11,1919, and on the 5% per cent bonds on 
June 6,1919. It has received no further payments 
of interest or principal on any of the bonds since 
the above dates. 

| 

i 

j 

i 
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Several times during the year 1921 the State 
banking examiner for the State of Michigan di¬ 
rected appellant to write off its books the above de¬ 
scribed bonds to the full extent of their par value. 
The officers of the bank discussed this matter and 
came to the conclusion during the year 1921, that 
these bonds were worthless and should be charged 
off as the State banking commissioner directed. 
Appellant therefore charged the full amount of the 
par value of the bonds, to wit, $51,000 to profit and 
loss acount. 

On March 10, 1922, the State banking commis¬ 
sioner wrote appellant the following letter: 

In order that your records may more 
clearly indicate the exact condition of your 
institution, we desire to request that a defi¬ 
nite reserve be set up for your investment 
in Russian bonds. It is our understanding 
that this reserve account will carry a credit 
balance of $51,000.00. 

As of December 31,1921, the appellant set up in 
its books under an account entitled “Reserve” an 
item of $72,266.97 of which amount $61,558.74 was 
taken from “Premium Account” and $10,708.23 
from “unearned Discount on U. S. Bonds.” It 
also transferred from the “Reserves” account the 
item of $51,000 which it entered as of December 31, 
1921, in an account entitled “Special Reserve Ac¬ 
count” with the following notation: 

This account set up to take care of loss on 
bonds of the Imperial Russian Government 
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Pur. July 10,1916, due June, 1919. Int. Pd. 
to Jan. ’19—40 M. Pur. May 31, 1917, due 
12/1/21. Int. Pd. to June, 1919—ll M. 
The above in accordance with instructions 
from State Banking Dept. 

| 

At the close of the year 1921 each class of the 

. 

above-described bonds was quoted on the exchange 
at about 10 per cent of their par value. 

During the year 1921 all of the bonds in question 
were held by the National City Bank of New York 
with which they had been deposited by the peti¬ 
tioner under an agreement referred to as a “Certifi- 
cateholders’ Protective Agreement.” This agree¬ 
ment conferred a power of attorney and agency on 
a designated committee empowered to act on behalf 
of appellant and other owners of similar bonds in 
the matter of disposing of such bonds to the best 
interest of the bondholders but did not make any 
guaranty to appellant or other bondholders for the 
recovery of any amount whatsoever. 

i 

The appellant kept its books on the cash receipts 
and disbursements basis. In its return for the 
year 1921 it deducted as a bad debt loss the amount 

i 

of $51,000 representing its total investment! in the 
above-described bonds. 

The Commissioner of Internal Revenue disal¬ 
lowed the deduction on the ground that the obliga¬ 
tions represented by the bonds in question were 
not definitely ascertained to be worthless and un¬ 
collectible in the year 1921. (R. 6.) In its origi- 

92387—30-2 j 
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nal petition filed with the Board of Tax Appeals, 
appellant sought a deduction for the cost of the 
bonds as a loss (B. 3) under either the loss pro¬ 
vision or the bad-debt provision of the statute (B. 
4). At the hearing before the Board of Tax Ap¬ 
peals, appellant, with leave of the Board, amended 
its petition and claimed a deduction for the cost of 
the bonds or a part thereof as a debt ascertained to 
be worthless and charged off in whole or in part 
within the year 1921. (E. 9-10, 18.) 

The Board of Tax Appeals held that appellant’s 
investment in the bonds was not a debt within the 
meaning of the bad-debt provision of the Eevenue 
Act of 1921 and that any loss on account of such in¬ 
vestment was not deductible under such provision. 
It was further held that no deductible loss was sus¬ 
tained by appellant in the year 1921 in respect 
of its investment in the bonds since the bonds 
were not sold or otherwise disposed of in that year. 
(E. 14-15.) 

In the petition for review, appellant assigns sub¬ 
stantially one error to the Board’s decision, namely, 
that the Board of Tax Appeals erred in holding that 
appellant was not entitled to deduct the sum of 
$51,000.00, or a part thereof, from its gross income * 
for the year 1921 as a debt ascertained to be worth¬ 
less and charged off in whole or in part within that 
year. (E. 23-24.) 
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ARGUMENT 

Are Russian Government bonds “ debts w within the 
meaning of Section 234 (a) (5) of the Revenue Act of 
1921? | 

i 

The only question before this Court is whether 
or not appellant is entitled to a deduction from its 
1921 income for Russian Government bonds in the 

i 

i 

amount of $51,000.00, or a part thereof, as a debt 
ascertained to be worthless and charged off in whole 
or in part within the year, under Section 234 (a) 
(5) of the Revenue Act of 1921. 

On its return of income for 1921, appellant de¬ 
ducted the amount of the bonds as a bad debt.! Ap- 

j 

pellee disallowed the deduction, asserting that the 
bonds had not been definitely ascertained to be 
worthless and uncollectible in 1921. (R. 6.) j The 

Board of Tax Appeals affirmed appellee’s deter¬ 
mination, but on a different ground, holding that 
the bonds are not a debt within the meaning of the 

I 

statute and that any loss sustained on account of the 

i 

investment in the bonds is ^ot deductible under 
Section 234 (a) (5). j 

Appellant contends that a government bond is 
a debt within the meaning of approved definitions 
of the term and, relying solely upon Section 234 
(a) (5), urges that the cost of the bonds in question 
is deductible as a bad debt in 1921 when they were 
charged off its books as worthless. It is further 
urged that in any event the difference between the 
cost of the bonds and the market value thereof in 

i 

1921 is deductible as a debt bad in part. 

j 

i 

I 


l 
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Appellee admits that a bond, government or 
if otherwise, represents a debt and that the regula- 
11 tions of the Treasury Department (Art. 154, Regu- 
11 lations 45, 62, 65, and 69, and Art. 194, Regulations 
J j 74) have consistently recognized the deductibility 
l j of debts represented by bonds when they are ascer- 
j tained to be worthless and charged off within the 
j taxable year. Nor is appellee unmindful of the 
| rule that the regulations of the Treasury Depart¬ 
ment will be given considerable weight by the 
courts in construing the statute. National Lead 
Co. v. United States, 252 U. S. 140; Copper Queen 
Mining Co. v. Arizona Board, 206 U. S. 474; New 
Haven R. R. v. Interstate Com. Com., 200 U. S. 
361. 

Appellee, however, does not concede that the 
Board of Tax Appeals erred in its decision in this 
case and the foregoing admissions are not intended 
as a confession of error. We recognize that the 
decision of the Board is inconsistent with the 
Treasury Department’s regulations, but those regu¬ 
lations, although entitled to great weight, are not 
conclusive and are not binding upon the Board of 
Tax Appeals in interpreting the Revenue Acts. 
The Board, to the same extent as the courts, is free 
to exercise its own judgment in construing the 
statutes and may reject the departmental construc¬ 
tion when the latter is deemed unsound. The de- 



* 

j 


eisions of the Board of Tax Appeals, which was 
created for the special purpose of redetermining 
the disputed liabilities of taxpayers under the 
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^Revenue Acts, are entitled to respect and are bind¬ 
ing until reversed by an appellate court. Here the 
Board, in effect, rejected the interpretation given 
thePstatute by the Treasury Department’s regula- 
iions and construed the term “debts” as]used in 
Section 234 (a) (5) as excluding government bonds. 

In this case the Board, although recognizing 
that the bonds represent a,debt, followed its prior 
decision in First National Bank of St. Paul v. 
Commissioner, 10 B. T. A. 32, and held that the 
investment in the bonds was not a debt within the 
meaning of the bad-debt provision of the statute. 
(R. 14,15.) In the Bank of St. Pcml case, supra, 
ihe Board pointed out that since the statute author¬ 
izes the deduction of losses sustained in respect of 
property in general as well as losses resulting from 
bad debts, and since the conditions precedent to the 
deduction of losses of the one class differ from the 
prerequisites to the deduction of the losses of the 
other class, it is necessary in every case to distin¬ 
guish between a loss sustained and a worthless debt 
and to determine whether the deduction claimed 
must meet the requirements of the “loss” pro¬ 
visions or the “bad-debt” provisions of the statute. 
In every case it is, of course, essential to the deduc¬ 
tion of a loss as a bad debt that there be in fact a 
debt which has been ascertained to be worthless and 

i 

charged off within the year, for losses suffered in 
respect of property other than debts can be de¬ 
ducted only under Section 234 (a) (4) and upon a 
compliance with the conditions therein prescribed* 
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The Board, considering the special nature of gov¬ 
ernment bonds as distinguished from ordinary com¬ 
mercial debts, reached the conclusion that the tax¬ 
payer acquired the bonds as an investment rather 
than as a debt in the usual sense, and that any loss 
sustained in respect of such an investment is not 
deductible under the bad-debt provision, but is de¬ 
ductible only under the provision for losses in Sec¬ 
tion 234 (a) (4). 

This view of the Board finds some support in 
both reason and authority. The term “debt” has 
no fixed and invariable signification such as would 
render its meaning readily apparent in all cases. 
Judicial definitions of the term are numerous and 
it has many well-recognized meanings which vary 
greatly from a most restricted sense to a very gen¬ 
eral sense. Its meaning necessarily must depend 
upon the subject matter and the language of the 
particular statute or contract or other written in¬ 
strument in connection with which the word is 
used. 

In a purely technical sense, the term means a 
sum of money due by certain and express agree¬ 
ment, as by a bond for a specified amount, or a bill 
or note, where the quantity is fixed and does not 
depend upon a subsequent valuation. In a larger 
sense, however, the word has been defined and held 
to mean anything which one person is bound to pay 
to another or to perform for his benefit, or all 
that may be due under any form of obligation or 
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i 

i 


promise. (See 17 Corpus Juris, 1371-1377 and 
numerous cases there cited.) j 

In the First National Bank of St. Paul case, 
supra, the Board pointed out that when Congress 
provided for the deduction of losses of two classes 

it could not have intended to authorize the deduc- 

! 

tion as a bad debt under Section 234 (a) 1(5) of 
losses sustained in respect of every obligation which 
comes within the legal definitions of the term debt. 

i 

Many obligations owing from one to another come 
within the definitions of the term and yet the loss 
resulting to the obligee from failure of performance 
by the obligor would not constitute a debt within 
the meaning of the Act. In the Bank of St. Pawl 
case it was shown that government bonds are bought 
and sold on the market as other property and that 
investments are made in such bonds in the same 
manner as in stocks and real estate. It was noted 
that the general understanding among business men 
as to the nature of debts owing from an individual 
is entirely different from the conception of a bond 
purchased for investment. Merely because! the in¬ 
vestment is made in bonds (debts) rather ihan in 
stocks, real estate or other tangible property does 
not require that losses in respect of the two classes 
of investments should be deducted under different 
provisions of the statute. In the case of invest¬ 
ments, gains are realized and losses are sustained 
when the property is sold or otherwise disposed of. 
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In the ease of debts, which are ordinarily not the 
subject of purchase and sale, losses may be suffered, 
.and in general are contemplated, through the 
inability of the debtor to pay. In purchasing gov¬ 
ernment bonds, the ability of the government to 
meet its obligation is in general accepted, and while 
the economic wealth of the nation and its financial 
stability are the basic elements of the value of its 
bonds, a prospective buyer invests in them on the 
basis of their market value rather than with any 
view to the ability of the government to pay, just as 
he would invest in any other property, with the 
intention of ultimately disposing of the property 
at a profit and of deriving a periodical return on his 
investment while the property is held. This is not 
true of debts generally. 

Upon this basis the Board concluded in the in¬ 
stant case that the investment in Russian Govern¬ 
ment bonds was not a debt within the meaning of 
Section 234 (a) (5), but, as the bonds were pur¬ 
chased and held by appellant as an investment, any 
loss in respect thereof is deductible only under Sec¬ 
tion 234 (a) (4), when the loss is sustained through 
a sale or other final disposition. New York Life 
Ins . Co . v. Edwards, 271 U. S. 109; United States 
v. White Dental Co., 274 U. S. 398. Since the bonds 
were not sold or otherwise disposed of by appellant 
in 1921, the Board held that no loss had been sus¬ 
tained for which a deduction could be allowed under 
Section 234 (a) (4). 
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CONCLUSION 


The question of whether appellant is entitled to- 
the deduction claimed under Section 234 (a) (5) 
of the Revenue Act of 1921 is respectfully sub- 

i 

mitted to the Court. If the Court should hold that 
the bonds were debts within the meaning of the 
statute, it is further submitted that the deduc¬ 
tion allowed should in no event exceed 90% of the 
cost of the bonds. Appellant could not havfe as¬ 
certained from any reasonable investigation of the 

i 

facts that the bonds were more than 90% worthless 
in 1921, when the undisputed fact is that such bonds 
were collectible in that year, at least to the extent 
of 10% of their cost. (R. 13.) | 
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